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3D Marks. A Practical Guide. 3D Marks. A Practical Guide. 
SummarySummary

(1) How to examine 3D marks.(1) How to examine 3D marks.

(2) How to write a letter of provisional refusal.(2) How to write a letter of provisional refusal.

(3) How to write a final decision of refusal.(3) How to write a final decision of refusal.
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3D Marks.3D Marks.
A Practical GuideA Practical Guide

(1) How to examine 3D marks(1) How to examine 3D marks
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How to examine 3D marksHow to examine 3D marks

3D marks consisting of:3D marks consisting of:

The product itself:The product itself:

CTM 5066543. Class 12: tyresCTM 5066543. Class 12: tyres..
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How to examine 3D marksHow to examine 3D marks

3D marks consisting of:3D marks consisting of:

The productThe product’’ s containers container

(a mark which tries to identify the (a mark which tries to identify the 
origin of the container but also its origin of the container but also its 
content: Tcontent: T--15/05, par 27)15/05, par 27)

CTM 3113859. Class 29: jamsCTM 3113859. Class 29: jams
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How to examine 3D marksHow to examine 3D marks

3D marks vs. Figurative 3D marks vs. Figurative 
marksmarks

CTM 2923415 (figurative).CTM 2923415 (figurative).

Class 28: balls, sport articles, playthings.Class 28: balls, sport articles, playthings.

Appeal R 806/2004Appeal R 806/2004--22
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How to examine 3D marksHow to examine 3D marks

3D 3D marksmarksvs. vs. ““ position position 
marksmarks””

CTM 1583244 (CTM 1583244 (‘‘ otherother’’ : position mark): position mark)

Class 12: brake drums for vehicles.Class 12: brake drums for vehicles.

““ The TM consists of a particular marking The TM consists of a particular marking 
on a particular place on the goodson a particular place on the goods””

R 0394/2005R 0394/2005--44
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How to examine 3D marksHow to examine 3D marks

Basic Guidelines:Basic Guidelines:

Legal basis: Legal basis: 

Article 7(1)(b) CTMR. Article 7(1)(b) CTMR. 

Eventually, 7(1)(e) CTMREventually, 7(1)(e) CTMR
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How to examine 3D marksHow to examine 3D marks

Basic Guidelines (cont.):Basic Guidelines (cont.):

-- Distinctiveness must be assessed in relation to G&S and the consDistinctiveness must be assessed in relation to G&S and the consumersumers’’
perception.perception.

-- Not to apply stricter criteria to 3D marks than those which are Not to apply stricter criteria to 3D marks than those which are applied to applied to 
other categories of marks.other categories of marks.

-- However: consumersHowever: consumers’’ perception may vary according to the nature of the perception may vary according to the nature of the 
mark.mark.

-- Thus: consumers are not necessarily used to recognising 3D marksThus: consumers are not necessarily used to recognising 3D marksas signs as signs 
identifying the product, as they are in relation to word or figuidentifying the product, as they are in relation to word or figurative marks.rative marks.
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How to examine 3D marksHow to examine 3D marks

Basic Guidelines (cont.):Basic Guidelines (cont.):

-- The overall impression must be analysed. That is not incompatiblThe overall impression must be analysed. That is not incompatible with an e with an 
examination of each of the productexamination of each of the product’’ s individual features.s individual features.

-- The more closely the shape for which registration is sought reseThe more closely the shape for which registration is sought resembles the mbles the 
shape most likely to be taken by the product in question, the grshape most likely to be taken by the product in question, the greater the eater the 
likelihood of the shape being devoid of any distinctive charactelikelihood of the shape being devoid of any distinctive character .r .

-- Only a trade mark which departs significantly from the norm or cOnly a trade mark which departs significantly from the norm or customs of ustoms of 
the sector is not devoid of any distinctive characterthe sector is not devoid of any distinctive character
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How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)

Distinctiveness must be assessed in relation to G&S Distinctiveness must be assessed in relation to G&S 
and the consumersand the consumers’’ perception:perception:

-- The mark can be The mark can be a prioria priori clearly distinctive for the claimed goods.clearly distinctive for the claimed goods.

-- The mark can be distinctive for some of the claimed goods but noThe mark can be distinctive for some of the claimed goods but not for t for 
others.others.
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How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)



���� �� �������	
����

����������
������
�����������	
����

����������
������
���� �� �����
��	������
��	� ������������������ ������������������

How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)

CTM 4994737 (accepted for CTM 4994737 (accepted for 
publication)publication)

Class 3: Bleaching preparations (Class 3: Bleaching preparations (……); ); 
cleaning (cleaning (……)  preparations; soaps; )  preparations; soaps; 
perfumery, essential oils, cosmetics, perfumery, essential oils, cosmetics, 
hair lotions; dentifrices.hair lotions; dentifrices.

The 3D mark is clearly distinctive for The 3D mark is clearly distinctive for 
these goods, because of its these goods, because of its 
uncommon shape in that sector (see uncommon shape in that sector (see 
later).later).
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How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)

CTM 2776078 (refused)CTM 2776078 (refused)

Class 33: Alcoholic beverages, Class 33: Alcoholic beverages, 
namely vodkanamely vodka

R 677/2004R 677/2004--44

Devoid of distinctive character. The Devoid of distinctive character. The 
shape is not much different from what shape is not much different from what 
is customary in that sector (see later)is customary in that sector (see later)
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How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)
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How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)

CTM 5079678 (published)CTM 5079678 (published)

Class 31: Natural plants and Class 31: Natural plants and 
flowersflowers

This shape is distinctive for those This shape is distinctive for those 
goods. It would not be distinctive, goods. It would not be distinctive, 
e.g., for goods in class 21.e.g., for goods in class 21.
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How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)

CTM 2758258 (partially refused)CTM 2758258 (partially refused)

The mark is not distinctive for The mark is not distinctive for 
““ chocolateschocolates”” and and ““ confectioneryconfectionery””

But it is distinctive for goods such But it is distinctive for goods such 
as meat, fish, eggs, milkas meat, fish, eggs, milk……, within , within 
the same application.the same application.
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How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)

Consumers are not necessarily used to recognising Consumers are not necessarily used to recognising 
3D marks as signs identifying the product, as they are 3D marks as signs identifying the product, as they are 
in relation to word or figurative marks.in relation to word or figurative marks.

CC--173/04 P, par.28173/04 P, par.28
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How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)

CTM 5692686CTM 5692686

Class 9: helmetsClass 9: helmets

Likely to be seen as the Likely to be seen as the 
product itself and not as a product itself and not as a 
sign which identifies the sign which identifies the 
origin of the goodsorigin of the goods
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How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)

CTM 5459649 (published)CTM 5459649 (published)

Class 3:Perfumery, cosmetic Class 3:Perfumery, cosmetic 
preparations and makepreparations and make--up.up.

The shape of the box is common The shape of the box is common 
and will not be seen as a badge of and will not be seen as a badge of 
origin. However, it obviously has origin. However, it obviously has 
other elements which make the other elements which make the 
mark as a whole distinctive. mark as a whole distinctive. 
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How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)

CTM 2623155 (registered)CTM 2623155 (registered)

Class 30: Confectionery, namely Class 30: Confectionery, namely 
chocolatechocolate--coated almonds and coated almonds and 
chocolate eggs; chocolate.chocolate eggs; chocolate.

Consumers are likely to focus Consumers are likely to focus 
their attention on the word their attention on the word 
elementselements
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How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)

CTM 3940459 (registered)CTM 3940459 (registered)

Class 30: Preparations made from Class 30: Preparations made from 
cereals and dried cereal flakes; cereals and dried cereal flakes; 
biscuitbiscuit--covered dried cereal covered dried cereal 
flakes; puffed rice; biscuits.flakes; puffed rice; biscuits.

Consumers are likely to focus Consumers are likely to focus 
their attention on the word and their attention on the word and 
figurative elementsfigurative elements
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How to examine 3D marksHow to examine 3D marks

The overall impression must be analysed. That is not The overall impression must be analysed. That is not 
incompatible with an examination of each of the incompatible with an examination of each of the 
productproduct’’ s individual features.s individual features.

TT--129/00, par. 54, etc.129/00, par. 54, etc.
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How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)

CTM 5671417 (accepted for CTM 5671417 (accepted for 
publication)publication)

Class 33: Distilled spiritsClass 33: Distilled spirits

The overall impression is clearly The overall impression is clearly 
distinctive for those goods.distinctive for those goods.
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How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)

CTM 4899316 (published)CTM 4899316 (published)

Class 16. Toilet paperClass 16. Toilet paper

The colour makes in this case the The colour makes in this case the 
mark distinctivemark distinctive
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How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)

CTM 4758652 (registered)CTM 4758652 (registered)

Class 34: Lighters for smokers.Class 34: Lighters for smokers.

The word element The word element ““ CLIPPERCLIPPER””
adds distinctiveness.adds distinctiveness.
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How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)

CTM 4508867 (published)CTM 4508867 (published)

Classes 29 and 30: prepared Classes 29 and 30: prepared 
mealsmeals, , etc.etc.

The combination of word The combination of word 
elements and colours makes the elements and colours makes the 
mark as a whole acceptablemark as a whole acceptable
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How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)

The more closely the shape for which registration is sought The more closely the shape for which registration is sought 
resembles the shape most likely to be taken by the product in resembles the shape most likely to be taken by the product in 
question, the greater the likelihood of the shape being devoid question, the greater the likelihood of the shape being devoid 
of any distinctive character .of any distinctive character .

Only a trade mark which departs significantly from the norm Only a trade mark which departs significantly from the norm 
or customs of the sector is not devoid of any distinctive or customs of the sector is not devoid of any distinctive 
charactercharacter

CC--456/01 P & 457/01 P, par. 39, etc.456/01 P & 457/01 P, par. 39, etc.



���� �� �������	
����

����������
������
�����������	
����

����������
������
���� �� �����
��	������
��	� ������������������ ������������������

How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)

The assessment whether or not a 3D mark represents The assessment whether or not a 3D mark represents 
a common shape can be based:a common shape can be based:

�� On the examinerOn the examiner’’ s own experience (Ts own experience (T--129/04, par. 19)129/04, par. 19)

�� On a search for similar goods (Internet + Euromarc)On a search for similar goods (Internet + Euromarc)
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How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)

The examinerThe examiner’’ s own experience:s own experience:

““ It should be noted that, where the Board of Appeal finds that thIt should be noted that, where the Board of Appeal finds that the trade mark sought e trade mark sought 
is devoid of intrinsic distinctive character, it may base its anis devoid of intrinsic distinctive character, it may base its analysis on facts arising alysis on facts arising 
from practical experience generally acquired from the marketing from practical experience generally acquired from the marketing of general of general 
consumer goods which are likely to be known by anyone and are inconsumer goods which are likely to be known by anyone and are inparticular particular 
known by the consumers of those goods (known by the consumers of those goods (……). In such a case, the Board of Appeal is ). In such a case, the Board of Appeal is 
not obliged to give examples of such practical experiencenot obliged to give examples of such practical experience””

TT--129/04, par. 19129/04, par. 19

(see also later)(see also later)
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How to examine 3D marksHow to examine 3D marks

On a search for similar goods:On a search for similar goods:

Internet: Search engines: GoogleInternet: Search engines: Google™™ images; Google images; Google ™™
product search, etc.product search, etc.

http://images.google.es/http://images.google.es/

http://www.google.com/productshttp://www.google.com/products



���� �� �������	
����

����������
������
�����������	
����

����������
������
���� �� �����
��	������
��	� ������������������ ������������������

How to examine 3D marksHow to examine 3D marks
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How to examine 3D marksHow to examine 3D marks

On a search for similar goods:On a search for similar goods:

Euromarc: Search for 3D marks + (status) + Vienna Codes + Euromarc: Search for 3D marks + (status) + Vienna Codes + 
Class(es) nClass(es) nºº
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How to examine 3D marksHow to examine 3D marks
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How to examine 3D marksHow to examine 3D marks
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How to examine 3D marksHow to examine 3D marks
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How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)

CTM 5299519 (published)CTM 5299519 (published)

Class 3: cleaning preparations, etc.Class 3: cleaning preparations, etc.
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How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)

CTM 4005328 (refused)CTM 4005328 (refused)

Class 3: cleaning preparations, etc.Class 3: cleaning preparations, etc.

R 1124/2005R 1124/2005--22
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How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)

CTM 3752201 (refused)CTM 3752201 (refused)

Class 21: electric toothbrushesClass 21: electric toothbrushes

R 461/2006R 461/2006--22
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How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)

CTM 5536891 (accepted for CTM 5536891 (accepted for 
publication)publication)

Class 9: Computer game consoles; Class 9: Computer game consoles; 
covers for computer game covers for computer game 
consoles.consoles.
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How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)

CTM 5459938 (published)CTM 5459938 (published)

Class 3: Perfumery, cosmetic Class 3: Perfumery, cosmetic 
preparations and makepreparations and make--up.up.
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How to examine 3D marks: 7(1)(b)How to examine 3D marks: 7(1)(b)

CTM 5244777 (refused)CTM 5244777 (refused)

Class 12Class 12
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How to examine 3D marks: 7(1)(e)How to examine 3D marks: 7(1)(e)

Article 7(1)(e)Article 7(1)(e)

(i) the shape which results from the nature of the goods themsel(i) the shape which results from the nature of the goods themselvesves

A concept which is somehow vague. This ground has been very A concept which is somehow vague. This ground has been very 
rarely applied.rarely applied.
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How to examine 3D marks: 7(1)(e)How to examine 3D marks: 7(1)(e)

Article 7(1)(e)Article 7(1)(e)

(ii) the shape of goods which is necessary to obtain a technical(ii) the shape of goods which is necessary to obtain a technicalresult;result;

This is the case when the essential features of the sign are funThis is the case when the essential features of the sign are functional, and ctional, and 
irrespective of whether or not alternative shapes existirrespective of whether or not alternative shapes exist

CC--299/99, Philips299/99, Philips
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How to examine 3D marks: 7(1)(e)How to examine 3D marks: 7(1)(e)

CTM 3424661CTM 3424661

Class 7: Cases, in particular of Class 7: Cases, in particular of 
metal or plastic, for transporting metal or plastic, for transporting 
and storing drill hammers for and storing drill hammers for 
construction industry construction industry 
professionals.professionals.

R 001/2005R 001/2005--4: 4: The shape of a tool The shape of a tool 
box is not a box is not a ‘‘ shape necessary to shape necessary to 
obtain a technical resultobtain a technical result’’ (Art. (Art. 
7(1)(e)(ii). 7(1)(e)(ii). 
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How to examine 3D marks: 7(1)(e)How to examine 3D marks: 7(1)(e)

Article 7(1)(e)Article 7(1)(e)

(iii) the shape which gives substantial value to the goods;(iii) the shape which gives substantial value to the goods;

For Article 7(1)(e)(iii) CTMR to applyFor Article 7(1)(e)(iii) CTMR to apply-- the sign must consist exclusively of a the sign must consist exclusively of a 
decorative shape which gives substantial value to the goods. Howdecorative shape which gives substantial value to the goods. Howeverever-- for a shape for a shape 
to be suitable for registration in accordance with this provisioto be suitable for registration in accordance with this provision it is not sufficient n it is not sufficient 
that it only be pleasing or attractive. If that were the casethat it only be pleasing or attractive. If that were the case-- no shape marks would be no shape marks would be 
possible sincepossible since-- in modern business there are no products of industrial utility in modern business there are no products of industrial utility that are that are 
not the subject of studynot the subject of study-- research and industrial design before being launched on the research and industrial design before being launched on the 
market. market. 

R 0272/1999R 0272/1999--33
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How to examine 3D marks: 7(1)(e)How to examine 3D marks: 7(1)(e)

CTM 618546 (registered after CTM 618546 (registered after 
being refused under 7(1)(e)(iii) being refused under 7(1)(e)(iii) 
and appealed)and appealed)

Classes 14, 18 and 25Classes 14, 18 and 25
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3D Marks3D Marks
A Practical GuideA Practical Guide

(2) How to write a letter of provisional refusal.(2) How to write a letter of provisional refusal.
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How to write a letter of provisional refusalHow to write a letter of provisional refusal

Legal basis:Legal basis:

Article 7(1)(b) CTMR, if devoid of distinctive character.Article 7(1)(b) CTMR, if devoid of distinctive character.

Eventually, Article 7(1)(e) if it is a signEventually, Article 7(1)(e) if it is a signwhich consists exclusively of: which consists exclusively of: 

(i) the shape which results from the nature of the goods themsel(i) the shape which results from the nature of the goods themselves; or ves; or 

(ii) the shape of goods which is necessary to obtain a technical(ii) the shape of goods which is necessary to obtain a technicalresult; or result; or 

(iii) the shape which gives substantial value to the goods;(iii) the shape which gives substantial value to the goods;
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How to write a letter of provisional refusalHow to write a letter of provisional refusal

The content of the L 110 (example of summary):The content of the L 110 (example of summary):

Quote legal basis: 7(1)(b)   [7(1)(e)]Quote legal basis: 7(1)(b)   [7(1)(e)]

Identify the mark (explain what it is or seems to be) and the goIdentify the mark (explain what it is or seems to be) and the goods.ods.

Explain that the Office does not apply stricter criteria to 3D mExplain that the Office does not apply stricter criteria to 3D marks, but that arks, but that 
consumers usually do not see shapes as distinctive signs.consumers usually do not see shapes as distinctive signs.

Identify the relevant public and its level of awarenessIdentify the relevant public and its level of awareness
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How to write a letter of provisional refusalHow to write a letter of provisional refusal

The content of the L 110 (example of summary):The content of the L 110 (example of summary):

State that the container/shape of the product/etc. does not depaState that the container/shape of the product/etc. does not depart significantly from rt significantly from 
the norm or customs of the sector and that, for that reason, is the norm or customs of the sector and that, for that reason, is devoid of any devoid of any 
distinctive character under Article 7(1)(b) CTMR.distinctive character under Article 7(1)(b) CTMR.

(Give examples)(Give examples)

Do not use expressions such as Do not use expressions such as ““ the shape is not original or does not have fanciful the shape is not original or does not have fanciful 
featuresfeatures””

Specify if it the application will be totally or only partially Specify if it the application will be totally or only partially refusedrefused
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3D Marks 3D Marks 
A Practical GuideA Practical Guide

(3) How to write a final decision of refusal(3) How to write a final decision of refusal
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How to write a final decision of refusalHow to write a final decision of refusal

(a) Arguments which are commonly used by (a) Arguments which are commonly used by 
applicants to defend the distinctive characterapplicants to defend the distinctive character

(b) The acquired distinctive character(b) The acquired distinctive character
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How to write a final decision of refusalHow to write a final decision of refusal

Arguments which are commonly used by applicants to defend the Arguments which are commonly used by applicants to defend the 
distinctive character:distinctive character:

““ Consumers are used to perceiving this shape as a badge of originConsumers are used to perceiving this shape as a badge of origin
of the goodsof the goods””

Reply: This is a statement which has to be proved under Reply: This is a statement which has to be proved under 
Article 7(3). Case TArticle 7(3). Case T--88/00, par. 3988/00, par. 39
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How to write a final decision of refusalHow to write a final decision of refusal

Arguments which are commonly used by applicants to defend the diArguments which are commonly used by applicants to defend the distinctive stinctive 
character:character:

““ The Office has not shown that the shape is commonly usedThe Office has not shown that the shape is commonly used””

Reply: Since the applicant claims that the trade mark sought is Reply: Since the applicant claims that the trade mark sought is distinctive, distinctive, 
it is for the applicant to provide specific and substantiated init is for the applicant to provide specific and substantiated information to formation to 
show that the trade mark sought has either an intrinsic distinctshow that the trade mark sought has either an intrinsic distinctive character ive character 
or a distinctive character acquired by usage, since it is much bor a distinctive character acquired by usage, since it is much better placed etter placed 
to do so, given its thorough knowledge of the market (Tto do so, given its thorough knowledge of the market (T--129/04, par. 21; T129/04, par. 21; T--
194/01, par. 48) 194/01, par. 48) 
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How to write a final decision of refusalHow to write a final decision of refusal

Arguments which are commonly used by applicants to defend the diArguments which are commonly used by applicants to defend the distinctive stinctive 
character:character:

““ The features characterizing the trade mark have no technical or The features characterizing the trade mark have no technical or 
ergonomic functionergonomic function””

Reply: even if that were proven, it cannot affect the lack of diReply: even if that were proven, it cannot affect the lack of distinctiveness stinctiveness 
of the trade mark sought. In so far as the relevant public perceof the trade mark sought. In so far as the relevant public perceives the sign ives the sign 
as an indication of the commercial origin of the goods or servicas an indication of the commercial origin of the goods or services, whether es, whether 
or not it serves simultaneously a purpose other than that of indor not it serves simultaneously a purpose other than that of indicating icating 
commercial origin, for example a technical purpose, is unrelatedcommercial origin, for example a technical purpose, is unrelatedto its to its 
distinctiveness  (Tdistinctiveness  (T--129/04, par. 56)129/04, par. 56)
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How to write a final decision of refusalHow to write a final decision of refusal

Arguments which are commonly used by applicants to defend the diArguments which are commonly used by applicants to defend the distinctive stinctive 
character:character:

““ The goods are aimed at professionals of the X industry and not aThe goods are aimed at professionals of the X industry and not at the end t the end 
consumerconsumer””

Reply: Reply: it is perfectly possible for him to alter that choice once regisit is perfectly possible for him to alter that choice once registration tration 
has been obtained by selling his product to only one manufacturehas been obtained by selling his product to only one manufacturer of X or r of X or 
by manufacturing his own. That would result in the shape registeby manufacturing his own. That would result in the shape registered being red being 
used as a mark for products packaged by him, without its distincused as a mark for products packaged by him, without its distinctiveness tiveness 
visvis--àà--vis consumers of those goods having been examined (Tvis consumers of those goods having been examined (T--15/05, par. 15/05, par. 
29)29)
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How to write a final decision of refusalHow to write a final decision of refusal

Arguments which are commonly used by applicants to defend the diArguments which are commonly used by applicants to defend the distinctive stinctive 
character:character:

““ It is technically difficult, and also costly, to produce those gIt is technically difficult, and also costly, to produce those goodsoods””

Reply: Reply: technical difficulties and the cost of manufacturing are not reltechnical difficulties and the cost of manufacturing are not relevant evant 
criteria for the purpose of assessing whether the marks applied criteria for the purpose of assessing whether the marks applied for have for have 
distinctive character. A shape which is devoid of any distinctivdistinctive character. A shape which is devoid of any distinctive character e character 
cannot acquire it because its production is difficult or costly cannot acquire it because its production is difficult or costly (T(T--146/02 to 146/02 to 
TT--153/02, par. 53)153/02, par. 53)
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How to write a final decision of refusalHow to write a final decision of refusal

Arguments which are commonly used by applicants to defend the diArguments which are commonly used by applicants to defend the distinctive stinctive 
character:character:

““ The shape is distinctive because of the presence of (a particulaThe shape is distinctive because of the presence of (a particular feature)r feature)””

Reply: As regards the applicant's argument that this shape is diReply: As regards the applicant's argument that this shape is distinguished from stinguished from 
shapes in common usage by the presence of (particular feature), shapes in common usage by the presence of (particular feature), that particular that particular 
feature is clearly insufficient, since it represents only one defeature is clearly insufficient, since it represents only one detail in the whole picture tail in the whole picture 
as perceived by the consumer, and one which is not capable of chas perceived by the consumer, and one which is not capable of changing his overall anging his overall 
impression (Timpression (T--63/01, par. 44).63/01, par. 44).
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How to write a final decision of refusalHow to write a final decision of refusal

The acquired distinctive characterThe acquired distinctive character

It has to proved in the substantial part of the Community where It has to proved in the substantial part of the Community where it is devoid of it is devoid of 
distinctive character (Tdistinctive character (T-- 399/02, par 43, etc.).399/02, par 43, etc.).

As regards 3D marks, lack of As regards 3D marks, lack of d.cd.c. is not limited to a certain part of the Community . is not limited to a certain part of the Community 
(as it may be the case of word marks)(as it may be the case of word marks)

Therefore, evidence must demonstrate that if has become distinctTherefore, evidence must demonstrate that if has become distinctive in the whole ive in the whole 
Community (TCommunity (T--402/02, par. 86; C402/02, par. 86; C--25/05, par. 86)25/05, par. 86)

Evidence must strictly refer to the mark which has been applied Evidence must strictly refer to the mark which has been applied for (without for (without 
additional elements, such as labels, packaging, etc. if they areadditional elements, such as labels, packaging, etc. if they arenot present in the not present in the 
original mark)original mark)
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Thank you for your attentionThank you for your attention

ÓÓscar Mondscar Mondééjarjar
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