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Unit 2 Copyright

1. Introduction.

Copyright law is concerned with the protection and exploitation of the expression of ideas
in a tangible form. The law developed in response to the invention of the printing press,
which made possible the mass production of print works. The technological context in
which the law developed explains the way in which copyright concepts have been
formulated. For example, the law focuses on the rights of authors and those who claim
through the author; it protects ‘original works’; and only if those works are fixed in a
material form. The central right which the law confers is to prevent unauthorised persons
from copying a work. To be protected as copyright, ideas have to be expressed in an
original way — that is, they must have their origin in the labour of the creator. Works are
protected irrespective of their quality.

Originally, the subject matter of copyright protection was printed literary, artistic and
literary works. As reprographic technology has improved protection has been extended to
technical drawings, maps, paintings and to three-dimensional works such as sculptures
and architectural works and to photographs and cinematographic works. More recently,
copyright protection has been extended to computer programs which are treated as if they
are literary works or compilations of literary works.

In the field of scientific research, copyright protection will apply not only to scholarly
books and articles, but also to laboratory notebooks and research reports, to the depiction
of genetic arrays, to photographs and the pictorial and graphical depiction of research
results.

The owner of a copyrighted work may exclude others from using it without authorisation.
The acts which require the authorisation of the copyright owner are usually: copying or
reproducing the work; performing the work in public; making a sound recording of the
work; making a motion picture of the work; broadcasting a work through the
electromagnetic spectrum or through cable diffusion; and translating or adapting the
work. Particular problems will arise where works are created through collaborative
research or in the course of employment.

In addition to these rights certain ‘moral rights’ have been recognised by the Berne
Convention for the Protection of Literary and Artistic Works, 1886 which has been
implemented in signatory countries by domestic legislation. These include the right to



claim authorship of a work and the right to object to any distortion, mutilation or other
modification of, or other derogatory action in relation to a work which would be
prejudicial to an author’s honour or reputation. Particular problems may arise when these
moral rights are asserted by a member of a research team to the way in which research
results are disseminated.

The TRIPS Agreement offers flexibility for defining fair use of unauthorised copies for
purposes of achieving social and economic objectives. Countries can permit limited
copying for teaching, research, libraries, museums and charitable organisations. Reverse
engineering of computer programs for purposes of developing competing software is
permissible under TRIPS. Such decompilation is central to the development of software
industries in many developing countries.

The Berne Convention gives a long but not exhaustive list of things that are considered to
be ‘literary and artistic works’. However any creation of the mind can attract copyright
protection as long as it meets the requirements set out in the Berne Convention in the way
in which these requirements have been implemented by the various states.

For example, new technology or technology-based works are also protected, such as
computer programs, databases and multimedia works.

Copyright protects ‘works’, which are the expression of thoughts and ideas. Ideas and
thoughts as such are not protected.

The history of copyright is closely linked to technological developments. The first forms
of copyright protection appeared in the 15th century when the printing technique
appeared and the easier duplication of human writings became possible. The first
complete Copyright Act appeared in England in 1710. Amongst the first countries that
followed were Prussia and France.

2. Uses of Copyright

A country's development depends to a very great extent on the creativity of its people,
and encouragement of individual creativity and its dissemination is a&sareon for
progress. Copyright constitutes an essential element in the development process.
Experience has shown that the enrichment of the national cultural heritage depends
directly on the level of protection afforded to literary and artistic works. The greater the
number of a country's intellectual creations, the higher its renown; the greater the
number of productions in literature and the arts, the more numerous their auxiliaries in
the book, record and entertainment industries; and indeed, in the final analysis,
encouragement of intellectual creation is one of the basic prerequisites of all social,
economic and cultural development.

Copyright protection, from the viewpoint of the creator of works, makes sense only if

the creator actually derives benefits from such works, and this cannot happen in the
absence of publication and dissemination of his works and the facilitation of such

publication and dissemination. This is the essential role of copyright in developing

countries.
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There are several factors influencing intellectual creativity in developing countries, apart
from the pecuniary condition of most of the authors and intellectual creators themselves,
who often need to be offered incentives and subsidies. There is the shortage of paper for
the production of textbooks for the process of continuing education (both formal and
non-formal), and for production of prescribed and recommended books as also general
books, which are to be placed within the reach of the common man in these countries.

The role of governments in this activity could include financial assistance in the creation
and production of textbooks and other educational literature; inputs for training, as also
help for expansion of the library system, the creation of mobile libraries to serve

far-flung and remote rural areas, etc.

3.  Subject Matter of Copyright Protection

The subject-matter of copyright protection includes every production in the literary,
scientific and artistic domain, whatever the mode or form of expression. For a work to
enjoy copyright protection, however, it must be an original creation. The ideas in the
work do not need to be new but the form, be it literary or artistic, in which they are
expressed must be an original creation of the author. And, finally, protection is
independent of the quality or the value attaching to the work—it will be protected
whether it be considered, according to taste, a good or a bad literary or musical work—
and even of the purpose for which it is intended, because the use to which a work may
be put has nothing to do with its protection.

Works eligible for copyright protection are, as a rule, all original intellectual creations.
A non-exhaustive, illustrative enumeration of these is contained in national copyright
laws. To be protected by copyright law, an author's works must originate from him;
they must have their origin in the labor of the author. The work is protected irrespective
of the quality thereof and also when it has little in common with literature, art or science,
such as purely technical guides or engineering drawings, or even maps. Exceptions to
the general rule are made in copyright laws by specific enumeration; thus laws and
official decisions or mere news of the day are generally excluded from copyright
protection.

Practically all national copyright laws provide for the protection of the following types
of works:

- literary works novels, short stories, poems, dramatic works and any other
writings, irrespective of their content (fiction or non-fiction), length, purpose
(amusement, education, information, advertisement, propaganda, etc.), form
(handwritten, typed, printed; book, pamphlet, single sheets, newspaper,
magazine); whether published or unpublished; in most countries "oral
works," that is, works not reduced to writing, are also protected by the
copyright law;
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—  musical works whether serious or light; songs, choruses, operas, musicals,
operettas; if for instructions, whether for one instrument (solos), a few
instruments (sonatas, chamber music, etc.), or many (bands, orchestras);

—  artistic works whether two-dimensional (drawings, paintings, etchings,
lithographs, etc.) or three-dimensional (sculptures, architectural works),
irrespective of content (representational or abstract) and destination ("pure”
art, for advertisement, etc.);

—  maps and technical drawings

- photographic works irrespective of the subject matter (portraits, landscapes,
current events, etc.) and the purpose for which made;

—  motion pictures ("cinematographic works"yvhether silent or with a sound
track, and irrespective of their purpose (theatrical exhibition, television
broadcasting, etc.), their genre (film dramas, documentaries, newsreels, etc.),
length, method employed (filming "live," cartoons, etc.), or technical process
used (pictures on transparent film, on electronic video tapes, etc.).

—  computer programither as a literary work or independently).

Many copyright laws protect also "works of applied art" (artistic jewelry, lamps,
wallpaper, furniture, etc.) and choreographic works. Some regard phonograph records,
tapes and broadcasts also as works.

4. Rights Comprised in Copyright

The owner of copyright in a protected work may use the work as he wishes—but not
without regard to the legally recognized rights and interests of others—and may exclude
others from using it without his authorization. Therefore, the rights bestowed by law on

the owner of copyright in a protected work are frequently described as "exclusive rights"

to authorize others to use the protected work.

Most copyright laws define the acts in relation to a work which cannot be performed by
persons other than the copyright owner without the authorization of the copyright owner.
Acts, requiring the authorization of the copyright owner, normally are the following:
copying or reproducing the work; performing the work in public; making a sound
recording of the work; making a motion picture of the work; broadcasting the work;
translating the work; adapting the work.

(1) Right of Reproduction and Related Rights

The right of the owner of copyright to prevent others from making copies of his works is
the most basic right under copyright. For example, the making of copies of a protected
work is the act performed by a publisher who wishes to distribute copies of a
text-based work to the public, whether in the form of printed copies or digital media
such as CD-ROMs. Likewise, the right of a phonogram producer to manufacture and
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distribute compact discs (CDs) containing recorded performances of musical works is
based, in part, on the authorization given by the composers of such works to reproduce
their compositions in the recording. Therefore, the right to control the act of
reproduction is the legal basis for many forms of exploitation of protected works.

Other rights are recognized in national laws in order to ensure that the basic right of
reproduction is respected. For example, some laws include a right to authorize
distribution of copies of works. The right of distribution is usually subject to exhaustion
upon first sale or other transfer of ownership of a particular copy, which means that,
after the copyright owner has sold or otherwise transferred ownership of a particular
copy of a work, the owner of that copy may dispose of it without the copyright owner’s
further permission, for example, by giving it away or even by reselling it.

Another right which is achieving wider and wider recognition, including in the TRIPS
Agreement is the right to authorizental of copies of certain categories of works, such

as musical works included in phonograms, audiovisual works, and computer programs.
The right of rental is justified because technological advances have made it very easy to
copy these types of works; experience in some countries has shown that copies were
made by customers of rental shops, and therefore, that the right to control rental
practices was necessary in order to prevent abuse of the copyright owner’s right of
reproduction.  Finally, some copyright laws include a right to control importation of
copies as a means of preventing erosion of the principle of territoriality of copyright;
that is, the legitimate economic interests of the copyright owner would be endangered if
he could not exercise the rights of reproduction and distribution on a territorial basis.

(i) Performing Rights

Another act requiring authorization is the act of public performance—for example,
public readings, dramatic and musical performances before an audience. The right to
control this act of public performance is of interest not only to the owners of copyright
in works originally designed for public performance, but also to the owners of copyright,
and to persons authorized by them, when others may wish to arrange the public
performance of works originally intended to be used by being reproduced and published.
For example, a work written originally in a particular way in order to be read at home or
in a library may be transformed ("adapted”) into a drama designed to be performed in
public on the stage of a theater.

(i)  Recording Rights

So far as music is concerned, sound recording is the most favored means of
communicating a work to a wide public. This serves much the same purpose for musical
works as books serve for literary works. Sound recordings can incorporate music alone,
words alone or both music and words. The right to authorize the making of a sound
recording belongs to the owner of the copyright in the music and also to the owner of the
copyright in the words. If the two owners are different, then, in the case of a sound
recording incorporating both music and words, the maker of the sound recording must
obtain the authorization of both owners.
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Under the laws of some countries, the maker of a sound recording must also obtain the
authorization of the performers who play the music and who sing or recite the words.
This is another example of the fact that the owner of copyright in a work cannot use it or
authorize the use of it in a way which is contrary to the legal rights of others.

(iv)  Motion Picture Rights

A "motion picture" is a visual recording, presenting to viewers a continuous sequence of
images. In copyright law it is often called a "cinematographic work™ or an “audiovisual
work”. A drama originally written for performance by performers to an immediately
present audience ("live performance”) can be visually recorded and shown to audiences
far larger in numbers than those who can be present at the live performance; such
audiences can see the motion picture far away from the place of live performance and at
times much later than the live performance.

(v) Broadcasting Rights

A major category of acts restricted by copyright consists of the acts of broadcasting
works and of communicating works to the public by means of wires or cables. When a
work is broadcast, a wireless signal is emitted into the air which can be received by any
person, within range of the signal, who possesses the equipment (radio or television
receiver) necessary to convert the signal into sounds or sounds and images.

When a work is communicated to the public by cable, a signal is diffused which can be
received only by persons who possess such equipment linked to the cables used to
diffuse the signal.

According to the Berne Convention, owners of copyright have the exclusive right of
authorizing both the wireless broadcasting and the diffusion by cable of their works.

(vi)  Translation and Adaptation Rights

The acts of translating or of adapting a work protected by copyright require the
authorization of the copyright owner. "Translation" means the expression of a work in a
language other than that of the original version. "Adaptation" is generally understood as
the modification of a work from one type of work to another, for example adapting a
novel so as to make a motion picture, or the modification of a work so as to make it
suitable for different conditions of exploitation, for example adapting an instructional
textbook originally prepared for higher education into an instructional textbook intended
for students at a lower level.

Translations and adaptations are themselves works protected by copyright. Therefore, in
order, for example, to reproduce and publish a translation or adaptation, the publisher
must have the authorization both of the owner of the copyright in the original work and
of the owner of copyright in the translation or adaptation.

(vi)  Moral Rights
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The Berne Convention requires member countries to grant to authors:
—  the right to claim authorship of the work;

—  the right to object to any distortion, mutilation or other modification of, or
other derogatory action in relation to, the work which would be prejudicial
to the author's honor or reputation.

These rights, which are generally known as the moral rights of authors, are required to
be independent of the usual economic rights and to remain with the author even after he
has transferred his economic rights.

5. Ownership of Copyright

The owner of copyright in a work is generally, at least in the first instance, the person
who created the work—that is to say, the author of the work. There can be exceptions to
this general principle. Such exceptions are regulated by the national law. For example,
the national law may provide that, when a work is created by an author who is employed
for the purpose of creating that work, then the employer, not the author, is the owner of
the copyright in the work. It is to be noted, however, that the "moral rights" always
belong to the author of the work, whoever may be the owner of the copyright.

In many countries, copyright (with the exception of moral rights) may be assigned. This
means that the owner of the copyright transfers it to another person or entity, who
becomes the owner of the copyright. In some other countries, an assignment of
copyright is not legally possible. However, very nearly the same practical effect as the
effect of assignment can be achieved by licensing. Licensing means that the owner of
the copyright remains the owner but authorizes someone else to exercise all or some of
his rights subject to possible limitations. When such authorization or license extends to
the full period of copyright and when such authorization or license extends to all the
rights (except, of course, the moral rights) protected by copyright, the licensee is,
vis-a-vis third parties and for all practical purposes, in the same position as an owner of
copyright.

6. Limitations on Copyright Protection
(1) Temporal

The law provides for a period of time, a duration, during which the rights of the
copyright owner exist. The period or duration of copyright begins with the creation of
the work. The period or duration continues until some time after the death of the author.
The purpose of this provision in the law is to enable the author's successors to have
economic benefits after the author's death. In countries which are party to the Berne
Convention, and in many other countries, the duration of copyright provided for by
national law is the life of the author and not less than fifty years after the death of the
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author. In recent years, a tendency has emerged toward lengthening the term of
protection.

(i) Geographic

The owner of the copyright in a work is protected by the law of a country against acts
restricted by copyright which are done in that country. For protection against such acts
done in another country, he must refer to the law of that other country. If both countries
are members of one of the international conventions on copyright, the practical problems
arising from this geographical limitation are very much eased.

(i)  Permitted Use

Certain acts normally restricted by copyright may, in circumstances specified in the law,

be done without the authorization of the copyright owner. Some examples of such

exceptions are described as "fair use." Such examples include reproduction of a work
exclusively for the personal and private use of the person who makes the reproduction;
another example is the making of quotations from a protected work, provided that the
source of the quotation, including the name of the author, is mentioned and that the
extent of the quotation is compatible with fair practice.

(iv)  Non-Material Works

In some countries, works are excluded from protection if they are not fixed in some
material form. In some countries, the texts of laws and of decisions of courts and
administrative bodies are excluded from copyright protection. It is to be noted that in
some other countries such official texts are not excluded from copyright protection; the
government is the owner of copyright in such works, and exercises those rights in
accordance with the public interest.

(V) Miscellaneous

In addition to exceptions based on the principle of "fair use" other exceptions are to be
found in national laws and in the Berne Convention. For example, when the
broadcasting of a work has been authorized, many national laws permit the broadcasting
organization to make a temporary recording of the work for the purposes of
broadcasting, even if no specific authorization of the act of recording has been given.
The laws of some countries permit the broadcasting of protected works without
authorization, provided that fair remuneration is paid to the owner of copyright. This
system, under which a right to remuneration can be substituted for the exclusive right to
authorize a particular act, is frequently called a system of "compulsory licenses". Such
licenses are called "compulsory” because they result from the operation of law and not
from the exercise of the exclusive right of the copyright owner to authorize particular
acts.

7. Piracy and Infringement
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The rights of an owner of copyright are infringed when one of the acts requiring
authorization of the owner is done by someone else without his consent. The
unauthorized copying of copyright materials for commercial purposes and the
unauthorized commercial dealing in copied materials is known as "piracy."

(1) Incidence of Piracy

An essential part of piracy is that the unauthorized activity is carried on for commercial
gain. This element of commercial gain implies that piracy will often be carried out on
an organized basis, since not only is the unauthorized reproduction of a work involved,
but also the subsequent sale or distribution of the illegally reproduced work, which will
require some form of organized distribution network or contact with potential
purchasers. To the consumer, often only the end of the chain of such a distribution
network will be visible in the form of one sales outlet selling a pirated product. It is
important to bear in mind, however, particularly when addressing the question of the
means of dealing effectively with piracy, that behind one such outlet will often lie a
systematically organized illicit enterprise, which illegally reproduces a copyrighted work
and distributes it to the public via a number of such sales outlets.

While piracy is not a recent phenomenon, two developments have occurred which have
caused it to assume alarming proportions, and to threaten the basis of the copyright
system. The first has been the advances in the means by which intellectual works may be
communicated. The medium of the printed word has been supplemented progressively
by media for communicating audio and visual recordings in the form of phonograms,
music cassettes, films and videograms. Similarly, widespread commercialization of the
computer has added a further means of recording and communicating information. Most
recently, the advent of digital technology has had a tremendous impact on the creation,
dissemination and use of works.

The copyright system has responded to these developments by progressively enlarging
the subjects over which the creators of intellectual works are granted rights. These
advances, however, have increased the scope for pirates to interfere in the control which
an author exercises over the dissemination and use of his works by the public.

Simultaneously with the advances in the means of communicating intellectual works
have been significant advances in the means of reproducing tangible records of those
works. Foremost amongst the latter developments have been:

—  the development of the offset technique of printing and of duplicating and
photocopying machines;

— the invention of the magnetic tape, the advent of the compact disc, and the
development of higher quality and cheaper cassette recorders which enable
not only the playing of pre-recorded cassettes, but also the recording of
music from live performances, radio or gramophone records; and

—  the invention of the video recorder, which has extensively enlarged the
means by which films and other, principally visual, works may be received.
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One consequence of these advances is the difference in cost between, on the one hand,
the making of the original recording by an author and his business partners and, on the
other hand, the reproduction of such a recording by others. In the case of a film, a
producer must, through his own and his partners investment, finance the script writer
and any other literary author involved, the musical composer, the actors, the support
cast, the cost of location and site facilities, and the use of sophisticated visual and sound
recording equipment. Once a tangible record has been made of the film, however,
particularly if the record is contained in a videogram recording, further records of the
work can be reproduced with considerable ease and at little cost. Thus, advances in
recording technology have produced the means whereby pirates can easily produce
illegal versions of the original work. Since the pirate has not made, and therefore does
not need to recover the cost of, any investment in the production of the original work,
the pirated copies are usually sold at reduced prices, thereby undermining the original
author's, performer’s, investor's and distributor’s possibility of obtaining a just moral
and economic reward for their work and investment.

8. Remedies
(1) Introduction

Remedies for infringement of copyright or for violation of neighboring rights consist of
civil redress, as where infringers are obliged by court to cease the infringement and to
undertake reparatory action by any appropriate means, for example, rectification in the
press or liability for damages. Some laws also provide for penal remedies in the form of
fines and/or imprisonment. Infringing copies, receipts resulting from infringement and
any implement used for the same are usually subject to seizure.

The main remedies which are available to a copyright owner in respect of infringement
are an injunction to restrain the continuation of the infringement, and damages to
compensate the copyright owner for the depreciation caused by the infringement to the
value of his copyright. In the context of piracy, because it is often carried out as an
organized activity, the effectiveness of these remedies may be jeopardized for a number
of reasons.

In the first place, the organizer of the making and distribution of illegal reproductions
may be using a large number of sales outlets of an impermanent nature. The copyright
owner may be confronted with a situation in which it is possible to locate only a small
proportion of these outlets, without being able to prove any linkage between the outlets,
or any common source of supply for the outlets. Furthermore, the service of a writ
commencing an action for infringement, by giving notice to the pirate or to those
distributing the works which he has illegally reproduced, may precipitate the destruction
of vital evidence required to indicate the source of supply and the extent of sales which
have taken place. In addition, since piracy often involves an international dimension,
there is a risk that the financial resources and other assets of a pirate may be removed
from the jurisdiction in which legal proceedings are commenced against him, thereby
depriving the copyright owner of the possibility of recovering damages.
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These difficulties have accentuated the need for preliminary remedies which may be
obtained speedily, which will assist in the collection of evidence against a pirate, and
which will prevent the destruction of evidence and the removal of financial resources
against which damages may be claimed. In many common-law jurisdictions a number
of developments have occurred in recent years in response to this need.

(i) Seizure Orders

Foremost among the new developments which have occurred in preliminary remedies
has been the seizure order). This order (developed by the English Court of Appeal in
Anton Piller K.G. v Manufacturing Processes LittB76] RPC 719, is an order granted

by the court permitting the inspection of premises on which it is believed some activity
is being carried on which infringes the copyright of the plaintiff. The order has a
number of features which make it a particularly appropriate remedy in the context of
piracy:

- First, the order will be granted garte that is, on the application and in the
presence alone of the copyright owner, without prior warning being given to
the defendant. The essence of the order is thus that it takes the defendant by
surprise, and precludes the defendant from destroying or removing vital
evidence.

—  Secondly, the terms on which the order is granted enable the copyright
owner to inspect the premises of the defendant, and all documents (including
business information, such as bills, invoices, sources of supply and customer
lists) relating to the alleged infringement. By virtue of these terms, the
copyright owner is given the means whereby he may be able to establish the
source of supply of pirated works, and the extent of sales which have taken
place, which will assist in turn in establishing the amount of damages to
which he may be entitled.

—  Thirdly, the order for inspection will often be accompanied by an injunction
restraining the defendant from altering or removing in any way articles or
documents referred to in the order for inspection.

Since the order is granted on @x partebasis, however, care needs to be exercised to
ensure that the rights of persons against whom it is granted, and whose actions have not
yet been judged, are adequately protected. Two safeguards, in particular, which have
been required by courts in jurisdictions where it is available, should be noted. First, it
will only be granted where it is essential that the plaintiff should have inspection so that
justice can be done between the parties. In order to meet this criterion, usually a
copyright owner will have to prove that there is clear evidence that the defendants have
in their possession incriminating documents or material; that the circumstances are such
that there is a real possibility or grave danger that the incriminating materials will be
destroyed or hidden if the defendant is forewarned; and that the potential or actual
damage to the plaintiff as a result of the defendant's alleged wrongdoings is very serious.
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The second safeguard which is often required is proper respect for the defendant's rights
in the execution of the order. In this respect, it may be required that, in executing the

order, a copyright owner be attended by his lawyer, give the defendant adequate
opportunity of considering the order, and not force entry into the defendant's premises

against his will.

(i) Interlocutory Injunctions

In order to minimize the damage being inflicted by piracy, it will be important for a
copyright owner to take swift action in seeking to prevent its continuation. For as long
as piracy continues, he will be deprived of a portion of his potential market, and thus of
the capacity to recover the economic reward for his creativity or investment. The aim of
the interlocutory injunction is to meet this need by granting speedy and temporary relief
during the period before a full trial of an infringement action takes place, thus
preventing irreparable damage from occurring to the plaintiff's rights.

(iv)  Final Remedies

The two usual remedies which are available for copyright owners in common-law
jurisdictions following the final trial of an infringement action are a perpetual injunction
and damages. The perpetual injunction is granted in order to prevent any further
repetition of the infringing action. In order to make the injunction effective, it is often
coupled with an order for the delivery by the infringer of all infringing copies of the
copyright work, which are then subject to destruction so as to ensure that they cannot be
re-used or sold.

The object of an award of damages to a copyright owner is to restore the copyright
owner to the position he would have been in had his copyright not been infringed. A
difficulty often encountered in obtaining a satisfactory judgment in damages is the
production of evidence as to the extent of sales which have taken place and thus as to the
extent of damage which has been caused to the plaintiff's copyright. It is for this reason
that the recent developments in preliminary remedies, such as the Anton Piller order,
which are aimed at enabling a plaintiff to acquire evidence of infringement, are
particularly important.

9. Neighboring Rights
(@) definition

There exist rights related to, or "neighboring on,” copyright. These rights are generally
referred to as "neighboring rights," in an abbreviated expression.

There are three kinds of neighboring rights: the rights of performing artists in their
performances; the rights of producers of phonograms in their phonograms; and the rights
of broadcasting organizations in their radio and television programs. Protection of those
who assist intellectual creators to communicate their message and to disseminate their
works to the public at large, is attempted by means of neighboring rights. All persons
who make use of literary, artistic or scientific works in order to make them publicly
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accessible to others require their own protection against the illegal use of their
contributions in the process of communicating the work to the public.

(b) justification

The phonograph, the radio, the motion picture, the television, the videogram and

satellites made possible the fixing of performances on a variety of material, viz., records,
cassettes, tapes, films, etc. What was earlier a localized or short-lived phase of a
performance in a hall before a limited audience became an increasingly permanent
manifestation capable of virtually unlimited and repeated reproduction and use before an
equally unlimited audience that went beyond national frontiers. The development of

broadcasting and more recently, television, also had similar effects.

These technological innovations, since they have made it possible to reproduce
individual performances by performing artists and to use them without their presence
and without the users being obliged to reach an agreement with them, have led to a
reduction in the number of live performances. Likewise, the increasing technological
development of phonograms and cassettes and, more recently, compact discs (CDs), and
their rapid proliferation, pointed to the need for protection of producers of phonograms.
The appeal of the phonogram, as also the easy availability in the market of the variety of
increasingly sophisticated recording devices, created the growing problem of piracy,
which by now has become a worldwide scourge. In addition, there is the increasing use
of records and discs by broadcasting organizations; while the use of these by the latter
provides publicity for the phonograms and for their producers, these also have, in turn,
become an essential ingredient of the daily programs of broadcasting organizations.
Consequently, just as the performers were seeking their own protection, the producers of
phonograms began to pursue the case of their protection against unauthorized
duplication of their phonograms, as also for remuneration for the use of phonograms for
purposes of broadcasting or other forms of communication to the public.

Finally, the broadcasting organizations required their own protection for these as well as
against retransmission of their own programs by other similar organizations.

Thus the need was felt for special protection for performers, producers of phonograms
and broadcasting organizations. The performers through their organizations at the
international level sought a study leading to their protection. While a performer would
be paid once for recording a performance, and the recording of the performance could be
played repeatedly for the benefit of a third party, the performers felt that they would not
only not derive any income from such secondary use, but would also be placed in the
awkward position of having to compete with their own recordings in respect of their
employment potential for live performances in theaters, restaurants, cafés, etc.

Finally, it must be stated that since in the cultural life of countries, including the
developing countries, due importance is attached to the artistic heritage, the protection of
neighboring rights affords rights to those who contribute to the interpretation and
dissemination of that heritage. It is particularly important for some developing countries
whose tradition is largely oral and where the author is often the performer as well. In
this context, the place occupied by works of folklore must be borne in mind, and the
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interests of the artists performing and thus perpetuating them must be safeguarded when
use is made of their performances. By also protecting the producers of phonograms,
particularly in developing countries, the basis for setting up an industry in the tertiary
sector of the economy is ensured. Such an industry, while guaranteeing the
dissemination of national culture, both within the country and throughout the world, can
additionally constitute a substantial source of revenue for the country's economy and, in
those cases where its activities extend beyond the country's frontiers, can represent an
inflow of foreign currency. The part played by the broadcasting organizations in
developing countries should also not be forgotten, nor that such organizations have a
natural interest in the protection of their programs against rebroadcasting, reproduction
and communication to the public.

(c) The Rome Convention

The Rome Convention 1967 provides for the protection of the interests of performers,
producers of phonograms and broadcasting organizations in relation to their activities in
connection with the public use of authors' works, all kinds of artists' presentations or the
communication to the public of events, information, and any sounds or images. The
most important categories are: the right of performers to prevent fixation and direct
broadcasting or communication to the public of their performance without their consent;
the right of producers of phonograms to authorize or prohibit reproduction of their

phonograms and the import and distribution of unauthorized duplicates thereof; the
right of broadcasting organizations to authorize or prohibit rebroadcasting, fixation and
reproduction of their broadcasts.

Protection of performers is provided in order to safeguard the interests of actors, singers,
musicians, dancers, or other persons who act, sing, deliver, declaim, play in or otherwise
perform literary or artistic works, including works of folklore, against certain unlawful
uses of their performances. The term "producer of phonograms" denotes a person who,
or a legal entity which, first fixes the sounds of a performance or other sounds. A
phonogram is any exclusively aural fixation of sounds of a performance or of other
sounds. A duplicate of a phonogram is any article containing sounds taken directly or
indirectly from a phonogram and which embodies all or a substantial part of the sounds
fixed in that phonogram. Gramophone records (discs), magnetophone cassettes and
compact discs are duplicates of a phonogram. Broadcasting is usually understood as
meaning telecommunication of sounds and/or images by means of radio waves for
reception by the public at large. A broadcast is any program transmitted by
broadcasting, in other words, transmitted by any wireless means (including laser, gamma
rays, etc.) for public reception of sounds and of images and sounds.

10.  Protection of Traditional Cultural Expressions (Expressions of Folklore)

(1) Introduction
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Folklore is defined in th&VIPO/UNESCO Model Provisions for National Laws for the
Protection of Folklore Against lllicit Exploitation and Other Prejudicial Actions as
follows:.

Folklore (in the broader sense, traditional and popular folk culture) is a group-
oriented and tradition-based creation of groups or individuals reflecting the
expectations of the community as an adequate expression of its cultural and social
identity; its standards are transmitted orally, by imitation or by other means. lIts
forms include, among others, language, literature, music, dance, games,
mythology, rituals, customs, handicrafts, architecture and other arts.

The expression “Traditional Cultural Expressions” (TCE) accommodates the concerns
of those observers who criticize the narrowness of "folklore".

(i) Why protect TCEs

Four "inchoate" concerns or anxieties which have led to international proposals for the
protection of folklore. (Jabbour, 'Folklore protection and national patrimony:
developments and dilemmas in the legal protection of folklore' (1982) XVII, No.1
Copyright Bulletinl10 at 11-12.) First, a concern for the authentication of folklore in the
face of the economic, psychological and cultural threat from alien sources. Secondly the
expropriation, not only of physical objects, but also the documentary and photographic
record of traditional societies. Thirdly, the issue of compensation for appropriation and
cultural harm. Fourthly, the issue of nurture, or cultural health.

The accelerating development of technology, especially in the fields of sound and
audiovisual recording, broadcasting, cable television and cinematography may lead to
improper exploitation of this cultural heritage, notably commercialization by such means
on a worldwide scale without due respect for the cultural or economic interests of the
communities in which they originate. In connection with their commercialization,
expressions of folklore are often distorted in order to correspond to what is believed to
be better for marketing them. And generally no share whatsoever is conceded of the
returns from the exploitation of expressions of folklore to the peoples who developed
and maintained them.

In the industrialized countries, expressions of folklore are generally considered to belong
to the public domain. This approach explains why, at least so far, industrialized
countries generally did not establish a legal protection of the manifold national or other
community interests related to the utilization of folklore.

(i)  The Protection of Traditional Cultural Expression in the International
Intellectual Property Arena

At the time of the Stockholm Conference for the Revision of the Berne Convention,
which was convened in June 1967, there was the first significant agitation from
developing countries for an acknowledgement of their particular circumstances. In the
preparations for the Stockholm Conference, it was proposed that the concerns of
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developing countries could be accommodated in a separate protocol. The critical issues
for developing countries were the definition of developing country translation rights and
compulsory licensing. The establishment of a protective regime for folklore was a
burgeoning consideration. Although a Protocol was grudgingly adopted by the final
plenary session of the Stockholm Conference it did not come into force as it failed to
secure the requisite number of ratifications. This Protocol became an Appendix to the
Paris Act, which was adopted by the Paris Revision Conference of 1971.

The enduring effect of this Protocol is potentially quite significant, given that Article 9 of
the TRIPs Agreement obliges Members of the WTO to comply with “Articles 1 through
21 of the Berne Convention (1971) and the Appendix thereto.”

The failure of developing countries to secure an effective protection of folklore within the
regime administered by the World Intellectual Property Organization, explains initiatives
undertaken within other international organizations. In April 1973, the Government of
Bolivia had sent a memorandum to the Director General of UNESCO requesting that the
Organization examine the opportunity of drafting an international instrument on the
protection of indigenous creative works in the form of a protocol to be attached to the
Universal Copyright Convention, which is administered by UNESCO. Following that
request a study was prepared in 1975 by the Secretariat of UNESCO on the desirability of
providing for the protection of the cultural expressions of indigenous peoples on an
international scale. Because of a perception of the broad scope of this analysis, in 1977
the Director General of UNESCO convened a Committee of Experts on the Legal
Protection of Folklore, which in a report in 1977 concluded that the subject required
sociological, psychological, ethnological, politico-historical studies ‘on an
interdisciplinary basis within the framework of an overall and integrated approach’.

Pursuant to a resolution adopted by the General Conference of the United Nations
Educational, Scientific and Cultural Organization (UNESCO) in Belgrade, in September-
October 1980 and a decision taken by the Governing Bodies of the World Intellectual
Property Organization (WIPO) in November 1981, a Committee of Governmental
Experts on the Intellectual Property Aspects of the Protection of Expressions of Folklore
was convened. After a series of meetings the Committee formiviteel Provisions for
National Laws on the Protection of Expressions of Folklore Against lllicit Exploitation
and Other Prejudicial Actiorwhich were adopted by the two organizations in 1985.
Pursuant to a resolution adopted by the General Conference of the United Nations
Educational, Scientific and Cultural Organization (UNESCO) in Belgrade, in September-
October 1980 and a decision taken by the Governing Bodies of the World Intellectual
Property Organization (WIPO) in November 1981, a Committee of Governmental
Experts on the Intellectual Property Aspects of the Protection of Expressions of Folklore
was convened. After a series of meetings the Committee formivinteel Provisions for
National Laws on the Protection of Expressions of Folklore Against lllicit Exploitation
and Other Prejudicial Actiomvhich were adopted by the two organizations in 1985.

The General Conference of UNESCO at its™25ession in 1989 adopted a
Recommendation on the Safeguarding of Traditional Cultures and Folklore, which
proposed a programme of measures to be taken at the national level for the identification,
conservation, preservation and dissemination of the cultural works of indigenous peoples.
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(iv)  Special Model Provisions for National Laws on the
Protection of Expressions of Folklore Against lllicit
Exploitation and other Prejudicial Actions

Basic Principles

The basic requirement in providing for legal protection of expressions of folklore, is the
necessity of maintaining a proper balance between protection against abuses of
expressions of folklore, on the one hand, and the freedom and encouragement of their
further development, dissemination as well as adaptation for creating original authors'
works inspired by folklore, on the other. The Model Provisions were designed with the
intention of leaving room for national legislation to adopt the system of protection best
suiting the conditions existing in a given country.

The Subject of Protection

No generally accepted definition of folklore has yet been found. However, for the

purpose of the Model Provisions, Section 2 defines the term "expression of folklore" in
line with the findings of the Committee of Governmental Experts on the Safeguarding of
Folklore, which met in Paris in February 1982, and provides that "expressions of
folklore" are understood as productions consisting of characteristic elements of the
traditional artistic heritage developed and maintained by a community in the country or
by individuals reflecting the traditional artistic expectations of such a community.

This definition of the expressions of folklore embraces the concepts of both collective
and individual development of the traditional artistic heritage, since the generally
applied criterion of "impersonal” creativity does not always correspond to realities of the
evolution of folklore.

The use of the words "expressions” and "productions” rather than "works" is intended to
underline the fact that the provisions @@ generis rather than of copyright, since
"works" are the subject matter of copyright. Naturally, the expressions of folklore may,
and—in fact—most of the time do, have the same artistic form as "works."

The fact that only "artistic" heritage is being considered, means that, among other things,
traditional beliefs, scientific views (e.g. traditional cosmogony), substance of legends or
merely practical traditions as such, separated from possible traditional artistic forms of
their expression, do not fall within the scope of the proposed definition of "expressions
of folklore." On the other hand, "artistic" heritage is understood in the widest sense of
the term and covers any traditional heritage appealing to the aesthetic sense of man.
Verbal expressions, which would qualify as literature if created individually by an
author, musical expressions, expressions by action and tangible expressions may all
consist of characteristic elements of the traditional artistic heritage and qualify as
protected expressions of folklore.

In addition to the definition, for the purposes of the Model Provisions, an illustrative
enumeration of the most typical kinds of expression of folklore is offered therein. Such
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expressions are subdivided into four groups depending on the form of the "expression,"
namely, expression by words ("verbal"), expressions by musical sounds ("musical"),
expressions "by action" (of the human body) and expressions incorporated in a material
object ("tangible expressions"). Each must consist of characteristic elements taken from
the totality of the traditional artistic heritage. The first three kinds of expression need
not be "reduced to material form," that is to say, the words need not be written down, the
music need not exist in the form of musical notation and the bodily action—for example,
dance—need not exist in a written choreographic notation. On the other hand, tangible
expressions must be incorporated in a permanent material, such as stone, wood, textile,
gold, etc. The provision also gives examples of each of the various forms of expression.
They are, firstly, "folk tales, folk poetry and riddles"; secondly, "folk songs and
instrumental music"; thirdly, "folk dances, plays and artistic forms of rituals”; and
fourthly, "drawings, paintings, carvings, sculptures, pottery, terracotta, mosaic,
woodwork, metalware, jewellery, basket weaving, needlework, textiles, carpets,
costumes, musical instruments, architectural forms.” The last-named appears in the
Model Provisions in square brackets to show the hesitation which accompanied its
inclusion, and to leave it to each country to decide whether or not to include it in the
realm of protected expressions of folklore.

Identification of expressions of folklore originating in and developed by a community
could be achieved by keeping an inventory of them. However, such an inventory being
related mainly to conservation of folklore, its regulation does not fall within the scope of
the Model Provisions.

Prejudicial Acts

As reflected in the Model Provisions, there are two main categories of acts against
which expressions of folklore need to be protected. They are "illicit exploitation” and
"other prejudicial actions" (Section 1).

"lllicit Exploitation” of an expression of folklore is understood in the Model Provisions
(Section 3) as any utilization thereof if made both with gainful intent and outside its
traditional or customary context, without authorization by a competent authority or the
community concerned itself. This means, among other things, that a utilization—even
with gainful intent—within the traditional or customary context should not be subject to
authorization. On the other hand, a utilization, even by members of the community
where the expression has been developed and maintained, requires authorization if it is
made outside that context and with gainful intent.

"Traditional Contextis understood as the way of using an expression of folklore in its
proper artistic framework based on continuous usage by the community. For instance,
to use a ritual dance in its traditional context means to perform it in the actual
framework of the respective rite. On the other hand, the term "customary context" refers
rather to the utilization of expressions of folklore in accordance with the practices of
everyday life of the community, such as usual ways of selling copies of tangible
expressions of folklore by local craftsmen. A customary context may develop and
change more rapidly than the traditional ones.
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The section under consideration then specifies the acts of utilization which require
authorization where such circumstances exist. In doing so, it distinguishes between the
case in which copies of the expressions are involved and the case in which copies of
such expressions are not necessarily involved. In the first case, the acts requiring
authorization are publication (in the broadest sense of the word, so as to cover any form
of making available to the public the original, a copy or copies of an expression of
folklore embodied in any material form, including recordings), reproduction and
distribution; in the second case, the acts requiring authorization are public recitation,
public performance, transmission by wireless means or by wire and "any other form of
communication to the public.”

Permitted Use The Model Provisions would not prevent indigenous communities from
using their traditional cultural heritage in traditional and customary ways and in
developing it by continuous imitation. Keeping alive traditional popular art is closely
linked with the reproduction, recitation or performance, in a stylistically varying
presentation, of traditional expressions in the originating community. An unrestricted
requirement for authorization to adapt, arrange, reproduce, recite or perform such
creations could place a barrier in the way of the natural evolution of folklore and could
not be enforced in societies in which folklore is a part of everyday life. Thus, the Model
Provisions allow any member of a community of the country to freely reproduce or
perform expressions of the folklore of his own community in their traditional or
customary context, irrespective of whether he does it with or without gainful intent and
even if done by means of modern technology, if such technology has been accepted by
the community as one of the means leading to the evolution of its living folklore.

Section 4 sets out four special cases, in which there is no need to obtain authorization,
even if the utilization of the expression of folklore was made against payment and
outside its traditional or customary context. The four special cases are:

— use or utilization for purposes of education;

— utilization made "by way of illustration” in any original work of an author,
provided that such utilization is compatible with fair practice as it is
understood in the country concerned,;

—  where expressions of folklore are "borrowed" for creating an original work
of an author. This important exception serves the purpose of allowing the
free development of individual creativity inspired by folklore;

— "incidental utilization" which typically includes utilization in connection
with reporting on current events and utilization of images where the
expression of folklore is an object permanently located in a public place.

Other Prejudicial Actionsdetrimental to interests related to the use of expressions of
folklore are, according to the Model Provisions, four distinct offenses, subject to penal
sanctions (Section 6).
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Section 5 requires, as a rule, that in all printed publications, and in connection with any
communication to the public, of any identifiald&pression of folklore, its source shall

be indicated in an appropriate manner, by mentioning the community and/or geographic
place from where the expression utilized has been derived. In Section 6 non-compliance
with the requirement of acknowledgment of the source is made subject to punishment.

Unauthorized utilization of an expression of folklore where authorization is required,
constitutes an offense. It is understood that the offense of using an expression without
authorization is also constituted by uses going beyond the limits or that which are
contrary to the conditions of an authorization obtained. Deception of the public, by
creating the impression that what is involved is an expression of folklore derived from a
given community when, in fact, such is not the case, is likewise punishable.

Public utilization distorting the expression of folklore, in any direct or indirect manner
"prejudicial to the cultural interests of the community concerned,” is an offense. The
term "distorting" covers any act of distortion or mutilation or other derogatory action in
relation to the expression of folklore published, reproduced, distributed, performed or
otherwise communicated to the public by the culprit.

All four kinds of offenses are conditional on willful action. However, as regards
non-compliance with the requirement of acknowledgment of source and the need to
obtain authorization to use the expression of folklore, the Model Provisions also allow
for punishment of acts committed negligently. This takes account of the nature of the
offenses concerned and the difficulties involved in proving willfulness in cases of
omission.

Authorizing Utilization of Expressions of Folklare

Concerning the entity entitled to authorize the utilization of expressions of folklore, the
Model Provisions alternatively refer to "competent authority” and "community
concerned," avoiding the term "owner" of the expression involved. They do not deal
with questions of ownership of expressions of folklore since this aspect of the problem
may be regulated in different ways from one country to another. In some countries,
expressions of folklore may be regarded as the property of the nation, in other countries,
the sense of ownership of the traditional artistic heritage may have been more strongly
developed in the communities concerned themselves. Who should be entitled to
authorize the utilization of expressions of folklore depends very much on the situation as
regards ownership of them and necessarily varies according to different legislation on
the subject. Countries where aboriginal or other traditional communities are recognized
as owners fully entitled to dispose of their folklore and where such communities are
sufficiently organized to administer the utilization of the expressions of their folklore,
such uses may be subject to authorization by the community itself, which would grant
permission to prospective users in a manner similar to authorization given by authors, as
a rule, at full discretion. In other countries, where the traditional artistic heritage of a
community is basically considered as a part of the cultural heritage of the nation, or
where the communities concerned are not able to adequately administer the use of their

20
EC-ASEAN Intellectual Property Rights Co-operation Programme (ECAP II)



expressions of folklore themselves, "competent authorities” may be designated, to give
the necessary authorizations in the form of decisions under public law.

Supervisory Authorities Section 9 of the Model Provisions provides for the designation

of the competent authority, if that alternative was preferred by the legislator. The same
section also provides for designation of a "supervisory authority," if this should become
necessary owing to the adoption of certain subsequent provisions suggested alternatively
as regards activities to be carried out by such an authority. According to the Model
Provisions, the tasks of the competauathority are (provided such an authority has been
designated) to grant authorizations for certain kinds of utilization of expressions of
folklore, to receive applications for authorization of such utilizations, decide on them
and, where authorization is granted, to fix and collect a fee—where required by law.

As far as the_supervisorauthority is concerned, the Model Provisions offer the
possibility of providing in the law that the supervisory authority shall establish a tariff of
the fees payable for authorizations of utilizations, or shall approve such tariff (without
indication in the Model Provisions as to who will, in such case, propose the tariff,
although it was understood by the experts adopting the Model Provisions that, in such a
case, the competent authority would propose the tariff) (Section 10), and that the
supervisory authority's decision may be appealed to a court (Section 11, paragraph 1).

Which authority or authorities will be designated in a given country, will largely depend
on the legal system existing in that country. A possible solution would be to set up a
special authority for the purpose of dealing with the tasks laid down in the Model
Provisions and to designate a ministry, for example, the Ministry of Culture, as the
supervisory authority. As far as the competent authority is concerned it could be the
Ministry of Culture, any public institution for matters related to folklore, authors' society
or similar institution. A representative body of the community concerned could likewise
be designated, even where, for whatever reason, the legislator had preferred not to
recognize the community itself, in its capacity of owner of its expressions of folklore, as
being entitled to directly authorize utilizations of such expressions.

If the legislator decided that the relevant community as such was entitled to permit or
prevent utilizations of its expressions of folklore subject to authorization, the community
would act in its capacity of owner of the expressions concerned and would be free to
decide how to proceed. There would be no supervisory authority to control how the
community exercises its relevant rights. However, the experts were of the opinion that if
it was not the community as such, but a designated representative body thereof, which
was entitled by legislation to give the necessary authorization, such a body would
qualify as a competent authority, subject to the relevant procedural rules laid down in
the Model Provisions.

Process of Authorization As regards the process of authorization it follows from
Section 10 (l) of the Model Provisions that an authorization must be preceded by an
"application” submitted to the competent authority. The authorization to be applied for
may be "individual" or "blanket,” the first meaning anlext authorization, the second
intended for customary users such as cultural institutions, theaters, ballet groups and
broadcasting and television organizations. In this latter context, national legislators may
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also consider the applicability of systems of non-voluntary licensing possibly existing in
the country concerning utilization of works protected by copyright, with special regard
to certain kinds of uses by broadcasting organizations and cable systems.

Remuneration The Model Provisions (Section 10, paragraph 2) allow, but do not make
mandatory, the collecting of fees for authorizations. Presumably, where a fee is fixed,
the authorization will be effective only on condition of payment. Authorizations may be
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granted free of the obligation of paying a fee. Even in such cases, the system of
authorization is justified since it may prevent such utilizations as would distort the
expressions of folklore or otherwise be unworthy of their dignity. Where fees are
charged, they must be fixed according to a tariff established or approved—as already
mentioned—yby the supervisory authority.

The Model Provisions deal, in the same paragraph, also with the purpose for which the
collected fees must be used. They offer a choice between the promoting or safeguarding
of national culture or of national folklore. Naturally, national folklore is part of national
culture, but national culture concerns a greater number of potential beneficiaries than
national folklore. It is advisable, in any case, to secure by decree that a certain
percentage of any fee collected by the competent authority is to go to that community
from which the expression of folklore for the utilization of which the fee was paid
originates. The relevant decree may allow the competent authority to retain part of the
collected fees to cover the costs of administering the authorization system. Where there
is no competent authority designated and both authorization and collection of relevant
fees is carried out directly by the community as such, it seems obvious that the
employment of the collected fees should also be decided by the community. The State
should secure its share of such revenues, if at all, by imposing on them taxes or by
providing for other appropriate measures.

Sanctions

The two main types of possible punishments appear to be fine and imprisonment. The
Model Provisions do not suggest any specific punishment for specific offenses; they are
confined to the requirement of penal remedy, leaving it to national legislation to specify
its form and measure. As regards seizure and other actions, however, the Model
Provisions are somewhat more explicit. The relevant Section 7 applies in the case of
any violation of the law to both objects and receipts.

11. Conventions, Agreements, and Treaties in the Field of Copyright and
Neighbouring Rights

The bedrock of the international protection of copyright is the Berne Convention for the
Protection of Literary and Artistic Works. At the time of its formulation in 1883 its
substantive provisions were inevitably conditioned by the reprographic technologies of
that time. To take account of technological advances in this area, a series of revision
conferences effected additions to the Convention. The Berne Convention, which was an
enterprise, initially of a number of European countries, was paralleled in the Western
Hemisphere by the Universal Copyright Convention (UCC), 1952. Following the
accession of the USA to the Berne Convention and the promulgation of the TRIPS
Agreement, which incorporates a significant proportion of the Berne Convention, the
UCC has been largely superseded in effect. The impact of the digital technologies upon
copyright have been accommodated in the WIPO Copyright Treaty 1996.

Innovations in reprographic and communications technologies have necessitated the
recognition of rights which neighbour on copyright. The Berne Convention originally
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focussed upon the rights of authors, artists and writers of musical works. The
development of the phonogram was accommodated in the Rome Convention
(International Convention for the Protection of Performers, Producers of Phonograms and
Broadcasting Organizations 1961) and the Geneva Phonograms Convention (Convention
for the Protection of Producers of Phonograms Against Unauthorized Duplication of
Their Phonograms 1971) The introduction of the transmission of works by satellite has
been accommodated by the Convention Relating to Distribution of Programme-Carrying
Signals Transmitted by Satellite 1974. A particular problem in relation to the
unauthorised recording of performers (bootlegging) was addressed in the WIPO
Performers and Phonograms Treaty 1996.

(@) Berne Convention for the Protection of Literary and Artistic Works 1886
Berne Convention (1886), completed at Paris (1896), revised at Berlin (1908),
completed at Berne (1914), revised at Rome (1928), at Brussels (1948), at
Stockholm (1967) and at Paris (1971), and amended in 1979 (Berne Union)

The first copyright treaty was the Berne Convention for the Protection of Literary and
Artistic Works 1886. The basic principle of ‘national treatment’ provides that works
originating in one of the contracting states must be given the same protection in each of
the other contracting states as the latter grants to the works of its own nationals. Such
protection must be automatic and not conditional upon compliance with any formality.
Also international copyright protection is said to be ‘independent’ (i.e. independent of the
existence of protection in the country of origin of the work).

Minimum standards of protection relate to the works which are protected and to the
duration of protection. The Berne Convention provides that protection must be extended
to ‘every production in the literary, scientific and artistic domain, whatever may be the
mode or form of its expression’.

Subject to certain permitted reservations, limitations or exceptions, the rights which are
required to be ecognized include: the right to translate, the right to make adaptations
and arrangements of the work, the right to communicate to the public the performance of
such works, the right to broadcast, the right to make a reproduction in any manner or
form, the right to use the work as a basis for an audiovisual work and the right to
reproduce, distribute, perform in public or communicate to the public that audiovisual
work.

The Convention also provides for ‘moral rights’, that is, the right to claim authorship of
the work and the right to object to any mutilation or deformation or other modification of,
or other derogatory action in relation to, the work which would be prejudicial to the
author’s honour or reputation.

The general rule in relation to the duration of protection is that protection must be granted
until the expiration of the fiftieth year after the author's death. Exceptions are made in
respect of anonymous or pseudonymous works, where the term of protection expires 50
years after the work has been lawfully made available to the public, except if the
pseudonym leaves no doubt as to the author’s identity or if the author discloses his
identity during that period: in the latter case, the general rule applies. In the case of
audiovisual (cinematographic) works, the minimum term of protection is 50 years after
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the making of the work available to the public or from the creation of the work, where it
is not released. In the case of works of applied art and photographic works, the minimum
term prescribed is 25 years from the creation of such a work.

(b)  TRIPS Agreement

Article 9.1 of the TRIPS Agreement obliges Members of the World Trade Organization
to “comply with Articles 1 through 21 of the Berne Convention (1971) and the Appendix
thereto”. However, in relation to moral rights which are referred to in Artisie @ the

Berne Convention, Article 9.1 of the TRIPS Agreement provides that “Members shall not
have rights and obligations under this Agreement in respect of the rights conferred under
Article 6bis of that Convention or of the rights derived therefrom”. This exclusion of
moral rights was at the insistence of the USA, which has problems with that concept.

The national treatment principle accorded by the Berne Convention is adopted by Article
3 of the TRIPS Agreement and Article 2.2 of the TRIPS Agreement provides that nothing
contained in Parts | to IV of that Agreement, which are concerned with basic principles,
the availability, scope, use and enforcement of intellectual property rights, as well as the
acquisition and maintenance of those rights “shall derogate from existing obligations that
Members may have to each other” under the Berne Convention.

Finally, the copyright provisions of the TRIPS Agreement amplify and extend a number
of the substantive provisions of the Berne Convention. Thus for example Article 10.1
provides that “computer programs, whether in source or object code, shall be protected as
literary works under the Berne Convention (1971)". Specific Articles deal with rental
rights, the term of protection, limitations and exceptions and the protection of performers,
producers of phonograms (sound recordings) and broadcasting organizations.

(c) Universal Copyright Convention 1952
Revised at Paris (1971)

The newly created UNESCO, with the support of the USA convened a series of
preparatory meetings between 1947 and 1951 at which drafts of a Universal Copyright
Convention (UCC) were considered. These drafts were presented to a Diplomatic
Conference held in Geneva from 18 August to 6 September 1952 at which the UCC was
adopted.

The Conference was attended by delegations from 50 countries, as well as by
representatives from nine intergovernmental organisations and six non-governmental
organisations.

Unlike the Berne Convention, the UCC contained no detail list of protected works. The
contentious question of formalities was dealt with in article Ill. This provided that the
placing of the symbol © on a published work followed by the name of the copyright
proprietor and the year of first publication, indicated compliance with the formalities
requirements of those states which prescribed them in relation to copyrighted works. No
formalities could be required in relation to unpublished works.
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The duration of protection under the UCC was for a minimum term of 25 peats
mortem auctorisbut with a shorter term for certain classes of works, including a term of
not less than ten years for photographs and works of art.

The right of translation was made subject to a compulsory licence which could be
imposed by contracting states after a period of seven years from first publication where a
translation in the national language or languages had not been published.

No Union was established under the UCC, but an Intergovernmental Committee was
established, inter alia, to study the implementation of the Convention and to make
preparations for the periodic revision of the Convention.

Article Xl provided that the Secretariat of this Committee would be provided by
UNESCO.

(d) International Convention for the Protection of Performers, Producers of
Phonograms and Broadcasting Organizations 1961 (Rome Convention)

The Rome Convention came into force Gatober 26 1961 It extendedcopyright
protection for the first time from the author of a work to the creators and owners of
particular, physical manifestations of intellectual property, such as audiocassettes or
DVDs.The Convention provided protection to:

1. Performers (actors, singers, musicians, dancers and other persons who
perform literary or artistic works) against certain acts they have not consented
to. Such acts are: the broadcasting and the communication to the public of
their live performance; the fixation of their live performance; the reproduction
of such a fixation if the original fixation was made without their consent or if
the reproduction is made for purposes different from those for which they
gave their consent.

2. Producers of phonograms enjoy the right to authorize or prohibit the direct or
indirect reproduction of their phonograms. When a phonogram published for
commercial purposes gives rise to secondary uses (such as broadcasting or
communication to the public in any form), a single equitable remuneration
must be paid by the user to the performers, or to the producers of phonograms,
or to both; contracting States are free, however, not to apply this rule or to
limit its application.

3. Broadcasting organizations enjoy the right to authorize or prohibit certain acts,
namely: the rebroadcasting of their broadcasts; the fixation of their broadcasts;
the reproduction of such fixations; the communication to the public of their
television broadcasts if such communication is made in places accessible to
the public against payment of an entrance fee.

The Rome Convention allows the following exceptionswational lawsto the above-
mentioned rights:
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x private use

x use of short excerpts in connection with the reporting of current events
ephemeral fixation by a broadcasting organization by means of its own facilities
and for its own broadcasts

x use solely for the purpose of teaching or scientific research

x In any other cases—except foompulsory licensethat would be incompatible
with the Berne Convention—where the national law provides exceptions to
copyright in literary and artistic works.

Furthermore, once a performer has consented to the incorporation of his performance in a
visual or audiovisual fixation, the provisions on performers’ rights have no further
application.

(e) Convention Relating to Distribution of Programme-Carrying Signals
Transmitted by Satellite 1974 (Satellites Convention)

The terms of the Convention Relating to the Distribution of Programme-Carrying Signals
Transmitted by Satellite, usually known as the Satellites Convention, were agreed in
Brussels on 21 May 1974. The Satellites Convention is framed so as to supplement the
protection conferred by the Rome Convention. This supplementary protection was
conferred primarily on broadcasting organizations, although performers, producers of
phonograms and copyright owners are also cited as beneficiaries in the preamble to the
Convention.

The perceived need for the Convention arose as a result of the development of satellite
technology as a means of transmitting programme-carrying signals not intended for direct
reception by members of the public and the concomitant development of technology able
to intercept such signals and re-direct them. This gave rise to concerns about the fact
that, not only was the original broadcaster receiving no payment for this re-transmission,
it was also disadvantaging the broadcaster in negotiations with performers, authors and
other right holders. This was because the inability to guarantee control over the satellite
transmission in particular geographic areas, especially those without copyright or
neighbouring rights protection, was driving up the amounts that needed to be paid to right
holders in order to secure the use of their material.

The Satellites Convention is intended to prevent such poaching both by wireless and
wired means. The fact that the Satellites Convention thus protects re-direction by cable is
also a reflection of technological developments since the Rome Convention, which gives
rights to broadcasters only in relation to transmission by wireless means.

(e)  WIPO Copyright Treaty 1996
(Geneva)

The WIPO Copyright Treaty is a special agreement under Article 20 of the Berne
Convention binding only those members of the Berne Union that ratify it. Along with its
sibling convention, the WIPO Performances and Phonograms Treaty, it was agreed at the
WIPO Diplomatic Conference on Certain Copyright and Neighbouring Rights Questions
in Geneva on 20 December 1996. The origins of the Diplomatic Conference lay in the
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perception that the Berne Convention was unable to respond adequately to the threat to
the integrity of copyright and neighbouring rights law posed by new forms of information
and communications technology.

Specifically, two related areas of technological development since the 1967 and 1971
Stockholm and Paris Revisions of the Berne Convention precipitated the Diplomatic
Conference that lead to the WIPO Copyright Treaty and the WIPO Performances and
Phonograms Treaty. These were, first, the ability to produce copyright works in digital
form; and, secondly, the new means of transmitting or delivering copyright works, in
particular, the development and widespread use of the Internet. Digitisation made it
extremely cheap, easy and quick to make excellent copies of works and distribute them
widely. This meant that the scope for economic loss to the copyright owner was
considerably increased. When added to the width and speed of distribution on the
Internet, this economic loss was exponentially increased. The potential for this type of
behaviour to damage the ability of authors and creators to control the communication of
their work and to gain financial recompense as a result of the exploitation of their work
strikes at the heart of copyright and neighbouring rights law.

In response to the lacunae in the Berne Convention and the challenges caused by rapid
technological development, WIPO established a Committee of Experts on a Possible
Protocol to the Berne Convention in 1991, and in 1992 it established a Committee of
Experts on a Possible Instrument for the Protection of the Rights of Performers and
Producers of Phonograms. Between 1992 and 1996 the two Committees of Experts held
a number of subsequent meetings, the last three of which were jointly convened and parts
of their deliberations were held jointly. In February 1996, the penultimate joint meeting
of the Committees of Experts recommended the convening of a Diplomatic Conference to
settle the terms of treaties based on the work of the Committees. As a result the
Preparatory Committee of the Proposed Diplomatic Conference, the General Assembly of
WIPO and the Assembly of the Berne Union decided in May 1996 to convene a
Diplomatic Conference for the end of that year. The Committees of Experts were
charged with the production of draft texts for the proposed treaties, but the question of
how many draft treaties were to be prepared was left open. The Committees of Experts
produced draft proposals for three treaties, which formed the basis of the negotiations at
the Diplomatic Conference. These three draft treaties were: Treaty on Certain Questions
Concerning the Protection of Literary and Artistic Works; Treaty for the Protection of the
Rights of Performers and Producers of Phonograms; Treaty on Intellectual Property in
Respect of Databases.

)] The WIPO Performances and Phonograms Treaty (WPPT)

WIPO Performances and Phonograms Treaty (WPPT) was adopted by the WIPO
Diplomatic Conference on Certain Copyright and Neighboring Rights Questions, held in
Geneva in December 1996. The provisions of the WPPT relating to the “digital agenda”
cover: rights applicable to storage and transmission of performances and phonograms in
digital systems, limitations on and exceptions to rights in a digital environment,
technological measures of protection and rights management information.
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In the WPPT, the relevant provisions regarding transmission in digital networks are
Articles 10 and 14, under which performers and producers of phonograms, respectively,
must enjoy “the exclusive right of authorizing the making available to the public” of their
performances fixed in phonograms and of their phonograms, respectively, “by wire or
wireless means, in such a way that members of the public may access them from a place
and at a time individually chosen by them.”

The coverage of the rights of performers is similar to that under the TRIPS Agreement; it
only extends to live aural performances and performances fixed in phonograms, except
for the right of broadcasting and communication to the public of live performances,
which under Article 6(i) extends to all kinds of live performances, not only to aural ones
(as under the second sentence of Article 14.1 of the TRIPS Agreement).

The WPPT provides for practically the same economic rights for performers — right of
broadcasting and communication to the public of unfixed performances, right of
reproduction and right of rental (Articles 6, 7 and 9) — as the rights granted in the TRIPS
Agreement (Articles 14.1 and 14.4).

Article 8(1) provides that performers have an exclusive right of authorizing the making
available to the public of the original and copies of their performances fixed in
phonograms, through sale or other transfer of ownership.

The WPPT provides the same rights for producers of phonograms — right of
reproduction and right of rental (Articles 11 and 13) — as those granted under the TRIPS
Agreement (Articles 14.2 and 14.4).

Article 15 provides practically the same kind of right of remuneration to performers and
producers of phonograms as Article 12 of the Rome Convention (except that, while the
latter leaves it to national legislation whether this right is granted to performers, to
producers or to both, the former provides that this right must be granted to both, in the
form of a single equitable remuneration) and with the same extent of possible
reservations as under Article 16.1(a) of the Rome Convention.

Under Atrticle 16(1) of the WPPT, Contracting Parties may “provide for the same kinds of
limitations or exceptions with regard to the protection of performers and producers of
phonograms as they provide for, in their national legislation, in connection with the
protection of copyright in literary and artistic works.” This provision corresponds in
substance to Article 15.2 of the Rome Convention. It is, however, an important difference
that the Rome Convention, in its Article 15.1, also provides for specific limitations
independent of those provided for in a given domestic law concerning copyright
protection. Eg the use of short excerpts for reporting current events and ephemeral
fixations by broadcasting organizations, as also provided in the Berne Convention, and
the possibility of limitations in respect of private use without any further conditions, not
subject to the “three-step test”.

Under Article 17 of the WPPT, the “term of protection to be granted to performers shall
last, at least, until the end of a period of 50 years computed from the end of the year in
which the performance was fixed in a phonogram.” The term of protection of
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phonograms differs from the term provided for in the TRIPS Agreement. Under Article
14.5 of the TRIPS Agreement, the 50-year term is always computed from the end of the
year in which the fixation was made, while under Article 17(2) of the WPPT, the term is
calculated from the end of the year in which the phonogram was published, and it is only
in case of absence of publication that it is calculated as under the TRIPS Agreement.
Since publication normally takes place after fixation, the term under the Treaty, in
general, is somewhat longer.
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